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In The Spotlight
Eric M. Friedman

Winning in Federal Court: Life After Iqbal/Twombly
Since the beginning of recorded history, the rules of civil justice have
evolved around a central, core issue: how do we “get at the truth.”
How can courts resolve cases quickly and inexpensively, when two
parties tell diametrically opposing accounts of the same event?
In medieval times trial was often by “ordeal.” A person might be
thrown into a pool of freezing water, or perhaps immersed in hot oil.
Surviving the ordeal was thought to be Judicium Dei (God’s
Judgment) of innocence. Certainly, the deck was stacked in favor of
the accuser. These “trials” would mete out a certain measure of
punishment, whether if by divine intervention or purely by a
“puncher’s chance,” the accused managed to survive.
Federal court practice, too, has evolved over the years. The objective of the Federal Rules of
Civil Procedure has always been to secure “the just, speedy, and inexpensive determination
of every action and proceeding.” Trouble was, “how to go about it?” Long-suffering business
defendants complained that the rules were stacked in favor of the plaintiff’s bar, and that
winning was neither “just, speedy, nor inexpensive.”
Business defendants had a point. Under the relaxed, liberal federal pleading standard, a
plaintiff’s lawyer could bury a defendant in expensive discovery and pre-trial depositions,
without ever really stating any facts showing a viable cause of action or claim for relief.
These were called “nuisance value suits.”
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the workplace and have always wanted the opportunity to use the law to help people and businesses
solve their problems.

“I began my undergraduate studies at The
University of Kansas. Eventually, I came back to Dallas and completed my undergraduate studies at The
University of North Texas in Denton, graduating with
a Bachelor’s of Arts in Sociology and a minor in English. From North Texas, I moved to Houston to attend
The Thurgood Marshall School of Law. I was sworn in
as an Officer of the Court on May 2nd and am anxious
to begin building my law practice.

My interests outside of work include rooting
for Dallas sports teams, cooking, traveling and spending time with friends and family. I was married in
December 2013 to the love of my life, Ilona. She is a
financial planner and advisor at Waldman Brothers.
We make our home in Dallas.

I would like to focus on Business Litigation. I have
always been fascinated with the impact the law has on people in

I look forward to representing you and your
business and will work diligently with my colleagues
at Friedman & Feiger on ‘Team Justice’ to secure a victory in
your case.”

Eric Friedman can be reached at (972) 788-1400 or e-mail him at efriedman@fflawoffice.com

Commercial Leases and Default Strategies By Joy Phillips

Then, the United States Supreme Court handed down its decision in Bell Atlantic Corp. v.
Twombly, 550 U.S. 544 (2007), followed by an equally forceful aftershock in Ashcroft v. Iqbal, 556 U.S. 662 (2009).
These two decisions, more than any other in recent memory, have provided defendants an opportunity to get out of
litigation quickly and inexpensively, on a Motion to Dismiss, filed even before the Defendant’s Answer is due.
The rules stated in Iqbal/Twombly can be summed up as follows:
[A] pleading must contain a “short and plain statement of the claim showing that the pleader is entitled to
relief….” [T]he pleading standard … does not require “detailed factual allegations,” but it demands more than an
unadorned, the-“defendant-unlawfully-harmed-me” accusation. A pleading that offers “labels and conclusions” or “a
formulaic recitation of the elements of a cause of action will not do.” Nor does a complaint suffice if it tenders
“naked assertion[s]” devoid of “further factual enhancement.”
In plain English, defendants in federal court are now able to secure early, inexpensive dismissal of federal lawsuits. A
Rule 12(b)(6) Motion to Dismiss does not require that the defendant prove (or even allege) innocence. Instead, the sole
inquiry on a 12(b)(6) motion is whether the plaintiff has enough facts in hand, prior to discovery, to show that the
plaintiff had any business filing suit.
No longer does a bare pleading “unlock the doors of discovery” for a plaintiff armed with nothing more than
conclusions. Only a complaint that states a plausible claim for relief survives a motion to dismiss. Where the wellpleaded facts do not permit the court to infer more than the mere possibility of misconduct, the complaint has alleged –
but it has not “show[n]” – “that the pleader is entitled to relief.” In such a case, the trial judge should grant the motion
to dismiss.
If you have been threatened with, or are considering filing a federal lawsuit, you need attorneys who know the rules.
The trial lawyers at Friedman & Feiger keep up with the latest changes in pleadings standards and can help you achieve
the “just, speedy, and inexpensive determination of every action and proceeding.”
Sincerely,

Eric Friedman is the newest employee at
Friedman & Feiger. Here is a little bit of information
about this Associate Attorney:

The commercial Landlord should always aim to minimize risk and liability by having its attorney prepare a comprehensive, enforceable, tenant lease. The Landlord must strictly adhere to the terms
of the lease and applicable landlord-tenant statutes. Upon the occurrence of a default, Landlord should
act in strict accordance with the terms of the Lease, complying with all notice provisions, including Tenant’s lenders and guarantors, if required, and checking to be sure that the notice addresses are current.
Your lawyer will review the lease together with all amendments, related correspondence, and tenant
history. Together, you will develop a strategy to act on or resolve the Tenant’s default. Landlords or
property managers are often tempted to take matters into their own hands and lock the Tenant’s doors.
Acting on that impulse is a mistake. Don't do it! Shortcuts such as intimidation, shutting off utilities, or
attempts to physically remove a Tenant are illegal. Consider that although the eviction process can often
take time and additional expense, it is the right course of action. Always consult an attorney before taking any action.
Have a game plan. Don’t forget your pre-lease due diligence such as credit checks, requesting references, and researching the Tenant’s past business history.
Landlords or property managers who lock out their Tenants can be sued for improper lock-outs or for any missing property; and, the Tenant could allege certain equipment or belongings were stolen
during the lockout by Landlord. The Landlord should document the lock-out by videotaping the contents of the leased premises or, at the very least, by taking an inventory of the
contents of the rental space while a neutral witness is present.
The commercial Tenant should avoid breaching the lease and minimize its damages. Should the Tenant anticipate a problem paying rent, the Tenant should consider discussing the problem with the Landlord first and attempt to reach an amicable resolution.
Should the Tenant face a possible breach, the Tenant’s lawyer should review the lease for
consequences of the breach, both monetary and non-monetary consequences (for example, a lock-out and eviction), applicable cure periods, the scope of the Landlord’s remedies under the lease and under applicable statutes, additional
damages such as late fees and default interest which may accrue on account of the Tenant’s default, and further consideration of dispute resolution alternatives.
The Tenant default is a common occurrence and can be handled more effectively, whether you are a commercial
Landlord or commercial Tenant, under the guidance of your attorney. Consult your attorney for a more comprehensive
discussion of your legal rights and remedies.

Larry Friedman can be reached at (972) 788-1400 or e-mail him at lfriedman@fflawoffice.com
Joy Phillips can be reached at (972) 788-1400 or e-mail her at jphillips@fflawoffice.com
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“Celebrating Gloria”

You’ve Been Served … With a Deposition Subpoena! Now What? By Matt Muckleroy

Janelle and Larry Friedman served as Co-Chairs for the
Celebrating Gloria Campos luncheon benefiting CitySquare's
TRAC program. Presenting sponsor for this fund-raising
event was Friedman & Feiger Attorneys At Law.

Few things put a damper on a routine workday or ruin a quiet family dinner like a process server
darkening your doorway to serve you with a Deposition Subpoena. “You’ve been served!” Of course, the act
of being served with a subpoena is never as dramatic as portrayed on the silver screen. But if it happens to
you, you need to know what to do next.
A Deposition Subpoena is essentially an order that commands the person served: (1) to appear and
give testimony; (2) to produce or permit inspection and copying of documents or other tangible things; or,
(3) to do a combination of both. It is the instrument that compels a nonparty to comply with a notice for discovery. A careful review of the subpoena will tell you for what purpose a party to a lawsuit has decided to
bring you into the fray.
The first type of Deposition Subpoena is one to appear for a deposition without producing any documents. The discovery subpoena itself should direct the witness to appear for deposition at the time and place stated in the notice of deposition. To
compel the appearance of a nonparty at a deposition without requiring the production of documents, the notice of deposition
and the subpoena must be served a reasonable time before the deposition. The subpoena itself cannot be served before you
receive notice of the deposition. However, the notice of the deposition may be served at the same time as the subpoena. If you
receive a subpoena asking for your deposition, you should meet with an attorney to prepare in advance. The amount of preparation is typically proportional to the amount of involvement you had in the underlying dispute. As such, your level of preparation could be as little as a matter of hours, or as extensive as several days. Be open and candid with your attorney regarding
your level of knowledge about the underlying facts.
The second type of discovery subpoena is a subpoena to produce documents. A nonparty may be subpoenaed
to produce documents or things, without requiring the nonparty to appear for a deposition. When the subpoena commands a
witness to produce documents or other things but not to give testimony, the witness does not need to appear in person at the
time and place of production. To compel the production of documents from you as a nonparty, without requiring the nonparty
to appear for an oral deposition, the notice to produce and a copy of the subpoena must be served a reasonable time before the
response is due. The notice to produce must be served at least ten (10) days before you actually get served with the subpoena.
This ten-day gap between service of the notice and the subpoena gives you and the other parties an opportunity to object to the
request for document production and/or move for a protective order. If you receive this type of subpoena, you will, again, need
to promptly meet with your attorney to discuss the categories of documents sought by the requesting party. After reviewing
with counsel, you may discover that you have very little in the way of documentation to produce. If so, responding to the subpoena may be relatively painless. However, you may also discover that the requesting party is requesting “everything but the
kitchen sink.” Your attorney will help you determine which objections to lodge, or, if needed, which motions need to be filed
with the Court seeking protection in the matter. Again, be candid with your counsel about the documents within your possession, custody, or control that are responsive to the requests.
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The third type of subpoena is a combination of both of the aforementioned—one that requires a nonparty to appear for
a deposition and produce documents or other things. Again, the notice of deposition and the subpoena must be served a reasonable time before the deposition.
Any person who receives a subpoena may lodge written objections to production or assert privileges by withholding
documents. A person may also file a motion with the Court seeking a protective order from complying with the subpoena. You
will want to contact a lawyer promptly after receiving the subpoena so as to advise you of your available options. The party that
served the subpoena may have violated the Rules procedurally (failing to provide adequate notice) or substantively (serving
unduly burdensome requests). Any challenge to the subpoena must be made before the time specified for compliance in the
subpoena.

Janelle, Larry, and Gloria appeared on Channel 8's Good
Morning Texas to raise funds for CitySquare's TRAC program
and to announce the Celebrating Gloria luncheon

As you hopefully see, responding to a subpoena requires some work, but it should not be a painful exercise. Speak
with your attorney early and honestly if you find yourself in that situation.
Matt Muckleroy can be reached at (972) 788-1400 or email him at mmuckleroy@fflawoffice.com

~~~~~ Ernest Leonard (top left), one of
the Firm’s business and commercial litigators, recently embarked on a new challenge: coaching a high school mock trial
team. Ernest, a 25-year trial lawyer who is
Board Certified in Civil Trial Law, relished
the experience of working with high school
students. “I enjoyed giving back to the
community. These kids were the brightest
of the brightest, and I loved being in the
middle of their energy and enthusiasm,”
Ernest said.

Mr. Leonard, a Frisco resident,
coached the team sponsored by the Frisco
ISD, which draws its participants from all
six area high schools. The team did very
well during Ernest’s first year as coach,
making it to Regional Finals and placing
among the top teams. Ernest was particularly proud that two team members were
singled out for special individual recognition. “If these students represent the future
of the legal profession, then we’re in good
hands,” he said. ~ ~ ~ ~ ~

Dallas Mayor Mike Rawlings attended the Celebrating
Gloria luncheon, pictured here with Larry Friedman
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