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WINNING LITIGATION STRATEGY: INVESTIGATION AND DISCOVERY
BY LARRY FRIEDMAN

In this, the second of a series on winning litigation strategy, I want to take the
mystery out of investigating facts and discovery. I discussed in the first installment,
how the “jury charge” (the questions that the jury has to answer after hearing all the
evidence) defines the issues to be decided in the case. In order to win, investigation
of the facts of your case and discovery must build on the jury charge instruction, by
focusing on the distinct burdens of “production” and “persuasion.” The burden of
production focuses on what facts must exist for the case to get to the jury. The
burden of persuasion focuses on the “believability” of the evidence.
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The burden of production is also called meeting the “burden of proof.” In simplest
4
terms, the jury charge defines what elements must be proven to sustain a jury verdict Accolades
in your favor, or in favor of your opponent if you are a defendant. Like a baseball
diamond with four bases, in order to prove fraud, you must show all four elements of fraud: (1) a false statement, (2) the speaker knew
was false, (3) intended to be justifiably relied upon by the listener, and (4) damages resulted; then there must at least be “some”
credible evidence on each base, or the court will not allow the case to proceed to a jury. Three bases won’t do. There must be some
credible evidence on each base, or motions to dismiss, summary judgment, directed verdict or judgment notwithstanding the verdict
will be granted.

Naturally, just having “some” credible evidence on each base, only gives you a “puncher’s chance”. . . similar to Jamaica having a
bobsled team in the Winter Olympics. You get to stay for the whole event, meaning the judge doesn’t throw your case out, but seldom
will you get to stand on the award podium. In order to win, you need “persuasive” evidence. That’s where investigation and
discovery come in.
You won’t find this written in any law books, but juries find certain kinds of evidence “more persuasive” than others. Statements by a
party, against his or her interests are most persuasive. Statements by a party in favor of his or her interests, are least persuasive.
Statements by independent witnesses, fall somewhere in the middle. The overarching reality, when it comes to persuasion, is simply
this: the version of the facts that is most consistent with all of the evidence, is normally the version believed by the jury.
Investigation is used, at the very outset of the case, to learn as much as we can about the facts of the case. Ideally, investigation is used
well ahead of formal discovery. First, it is crucial to get to the independent witnesses first, before the other side has a chance to talk to
them. Witnesses tend to favor the party who has the first meaningful contact with them. Second, the investigation drives discovery
forward. The investigation allows us to ask questions in formal discovery, to which we already know the answer. Why? Because the
other side just might be inclined to lie. And, if we can catch them lying, then nothing else they say in the case will be credible or
persuasive.
Discovery is used for two purposes: first, to pin down the other side to a version of the facts; and, second, to authenticate documents
and learn anything we could not find out by informal investigation. Discovery today, includes interrogatories, requests for admissions,
depositions, and requests for disclosures. Requests for production of “documents” has changed greatly over the last decade. “Ediscovery” has become the primary method of learning what the other side is hiding. Email, electronically stored documents, and other
forms of electric communication are searched in discovery by an independent contractor, using search “terms,” which are often agreed
upon by the parties. These create a database of documents, which must then be reviewed for privileged communications, prior to being
produced. The focus is upon finding “hot” documents, those “one in a thousand” or more, which are most persuasive to the case.
This is often as much a matter of art, as science. It is also possible to create good fortune. Prosecutors in the Paul Manafort case
claimed to have learned of electronic communications, using the technique of “foldering,” (instead of sending emails, the parties
(Continued on Page Two)
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FORREST SMITH: A LAWYER AND GC WITH A HEART FOR COMMUNITY
(Feb. 23) – Forrest Smith had been a lawyer in the tax department of Magnolia Petroleum (now known as Mobil Oil) for
only six months when the company’s assistant general counsel, Roy Ledbetter, approached him about handling a personal
case for his family.
The client was an important employee of the Dallas Symphony Orchestra. More importantly, the client was Ledbetter’s
daughter’s husband, who had been sued after he rear-ended another car.
Smith argued that the “sudden emergency” doctrine applied because the plaintiff had stopped suddenly without warning and
thus contributed to the accident. The jury ruled in in his client’s favor, but the win was temporary.
The lawyer for the plaintiff, David Kidder of Thompson & Knight, filed a motion for a new trial claiming the evidence did
not support the verdict. The trial judge agreed.
“Need I say the jury ruled against us this time?” Smith says. “My trial future became quite cloudy.”
Since graduating from the Southern Methodist University School of Law in 1963, Smith has been on a mission to use the
law to improve North Texas.

He has chaired the Dallas Economic Development Board, the Parkland Hospital Board, the Texas Youth Commission, the Dallas Better Business Bureau
and the Greater Dallas Chamber of Commerce. Smith has mediated more than 500 disputes. Ninety-eight percent resulted with settlements. He even took
a major tax case to the U.S. Supreme Court.
“I learned that lawyers were extremely influential citizens and the practice of law could be used to improve our communities,” says Smith, who is now
senior counsel at Friedman & Feiger.
Mobil encouraged him to be active in the community. “My 35 years with Mobil was very influential in shaping my life – both as an attorney and civic
leader,” he says.
In the late 1970s, he created the Committee for a Qualified Judiciary to help educate the public on which candidates are qualified, irrespective of political
party. “I firmly believe the current system of electing judges does not serve the community,” he says.
When Smith retired from Mobil, he joined the Dallas law office of Arter & Hadden. During the next two decades, Smith practiced at Bell Nunnally and
Ryan Law, where he provided tax litigation representation to corporate clients and presided over alternative dispute resolutions.
But the focus of his passion was community service projects. He helped create the first program to promote minority attorneys within the corporate
community. He helped develop the Russell Perry Award to honor leaders promoting the free enterprise system. In 2015, he raised more than $5 million
dollars for Dallas Baptist University scholarships. He is leading the creation of the Dallas Life Legends of Service Award, which raises funds to assist the
homeless in Dallas.
In 1997, Smith came up with the idea of creating a non-profit organization for corporate in-house lawyers to share best practices. The result was the
creation of what was is now called the Texas General Counsel Forum. The organization is a state-wide community of more than 700 general counsel and
senior managing counsel representing more than 450 companies, says Classic Industries General Counsel John Clement.
In 2012, the forum announced the Forrest Smith Scholarship Award, which provides funds for low-income students at the SMU Dedman School of Law.
“Forrest is a friend and mentor,” says Clement, “whose place among the Lions of the Bar is well deserved.”
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created drafts in an email folder, to which account, each one had a password; the email draft could be read, and a draft in response created,
but no email need ever be “sent”). The only way the government found out, is one of the parties was too afraid to participate in the scheme,
and blew the whistle.
One way to create this kind of good fortune, is by hiring a law firm known for aggressive investigation and prosecution of the case. If the
other side fears that a lie will be discovered, and the consequences will be severe, they will be less likely to attempt to break the rules.
In the third installment, we will explore how we use investigation and discovery to formulate winning deposition strategies and techniques.
Sincerely,

Larry Friedman can be reached at 972-788-1400 or at lfriedman@fflawoffice.com
DISCLAIMER
The information in this newsletter is for informational purposes only and not for the purpose of providing legal advice. You should contact your attorney to
obtain advice with respect to any particular issue or problem. Use of and access to Friedman & Feiger, LLP’s website or any of the e-mail links contained within
the site do not create an attorney-client relationship between Friedman & Feiger, LLP and the user.
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SAVE MONEY - USE A DEAL LAWYER!
BY ERNEST LEONARD
Surprisingly, most "handshake agreements" are fully binding. With some exceptions (for example, contracts
to sell real estate), most oral contracts are legally enforceable. The issue is always one of proof - that is, what
did the parties really agree to?
If the contract is in writing, there is usually no serious question concerning what the parties agreed to. The
problem arises when entrepreneurs set up a business relationship on an informal, "handshake" basis.
Many of the business lawsuits I handle have a familiar refrain: two people who trust each other agree to a
business deal and decide to save money by not using a transactional lawyer. (Surprisingly, I have seen this
even for very complex business transactions!) Sometimes it's not just about money, it's about trust. After all,
businessmen of integrity shouldn't need lawyers - right?

However, if the business deal fails to meet expectations, there is inevitably a disagreement as to what was agreed to. This could lead to a
lawsuit which often means that a jury has to decide what exactly were the terms of the agreement, who breached what, and what are the
consequences. Trials of this nature can be long and costly, involve the testimony of many witnesses and require the review of voluminous
emails and other documents - all of which could have been avoided had the parties simply had a written contract.
Think of lawyers like auto mechanics. You can pay a relatively small amount for a transactional lawyer to get the equivalent of a tune-up
or oil change, or you can pay a large amount to a trial lawyer to get the equivalent of an engine overhaul.
The lesson: Save money - use a transactional lawyer to document all your business deals.
Ernest Leonard can be reached at 972-788-1400 or at eleonard@fflawoffice.com

MEET OUR NEWEST ATTORNEYS
We are pleased to announce the following attorneys have joined our team:
Andrea Seffens, Colby Roberts and Ted Smith
Andrea Seffens practices in commercial litigation, business law, social media, construction law and family law.
She has a background in oil & gas, energy and natural resources. She earned her Juris Doctor from Baylor Law
School with a concentration in real estate and natural resources. At the European University of St. Petersburg
(Russia), she received her Master of Arts in energy politics in Eurasia (ENERPO). She obtained her Bachelor of
Arts from Washington & Lee University where she graduated cum laude and double-majored in international
politics and American history.

Colby Roberts is a member of the Board of Directors for the Better Business Bureau serving North Central
Texas. He practices in the areas of commercial litigation, business law, labor and employment, construction,
securities and real estate. He earned his Juris Doctor, cum laude, from the SMU Dedman School of Law. He
graduated magna cum laude from Ole Miss with a B.A. in both classics and economics. During law school, he
gained extensive regulatory experience working for both the U.S. Securities and Exchange Commission and
the Federal Trade Commission.

Ted Smith acts as counsel for mergers & acquisitions, corporate and general business law, oil & gas, secured
lending and finance, real estate, securities and commercial litigation matters. Mr. Smith is a member of the Oil,
Gas and Natural Resources section and the Corporate Counsel section of the State Bar of Texas. He is the
corporate liaison for the Dallas/Fort Worth Alumni Chapter of the Beta Gamma Sigma International Honors
Society. He received his Juris Doctor, graduating cum laude, from the Texas Tech University School of Law.
During law school, he earned a Jurisprudence Award for Superior Academic Achievement in Oil & Gas in 2004
and a Jurisprudence Award for Superior Academic Achievement in Evidence in 2005.

HONORS & ACCOLADES
Eric Friedman is selected as a committee member
for the Texas State Bar 6th District Grievance
Committee.
Martin Merritt is honored by D MAGAZINE as a
“2018 Best Lawyer In Dallas.”
The Texas General Counsel Forum names Jason
Friedman as a Forum Representative and Forrest
Smith as a Forum Representative Emeritus.
5301 Spring Valley Road, Suite 200
Dallas, Texas 75254
Telephone (972) 788-1400
Facsimile (972) 788-2667

Please visit our award-winning website!
www.fflawoffice.com

FRIEDMAN & FEIGER,
LLP ranks among TEXAS
LAWYER’s Top Texas Verdicts
& Settlements of 2017 for A&C Discount Pharmacy v Idodo! This honor
will be published in the September 2018
issue of Texas Lawyer magazine.
Janelle and Larry Friedman
are honored by Texans Can
Academies for their generosity and dedication to
helping children overcome
obstacles.
For the second year in
a row, The Dallas
Business Journal
names Friedman &
Feiger, LLP to “THE
LIST” of the Top 50
North Texas Law
Firms.
For additional information, please contact Janelle Friedman via
email at: JFriedman@FFLawOffice.com.

Shauna Izadi is selected “2018 Super Lawyers
Texas Rising Star by Thomson Reuters” and Texas
Monthly.
Jason Friedman is selected “2018 Super Lawyers
Texas Rising Star by Thomson Reuters” and one of
D Magazine’s “2018 Best Lawyers Under 40.”
Colby Roberts is elected to the Board of Directors
of the Dallas Better Business Bureau.

