COMMON LAW MARRIAGE IS ALIVE AND WELL IN TEXAS ...
BY: LARRY FRIEDMAN
Scenario 1: Your spouse passed away four years ago and you have been living alone.
You haven’t dated much because no one you’ve met has been able to hold a candle to
the loved one you’ve lost. However, one day you meet someone nice, interesting and
even compatible. That person is decent, respectable and fun. You start dating, it feels
good to look forward to being with someone again. Your family likes your new
companion and encourages you to move in together. You hesitate, but then say, “You
only live once and your days are numbered.” So, you find a house and move in together.
You want to be married, but don’t want another formal wedding—no announcements,
no “save the date” cards, no invitations, and no “church bells.” You simply agree to be
married and hold yourself out as “spouses” or “husband and wife.” Are you married?
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Scenario 2: Your daughter graduates from college and moves back home. She immediately gets an apartment in Uptown. A few
months later her boyfriend returns from a trip to Tibet where he spent 3 months in a futile effort trying to “find himself.” He moves into
your daughter’s apartment and they live together.
They never agree to be married, but they act like spouses. They live together, sleep together, buy groceries together, worship together,
take family photos together, celebrate family holidays together, attend family vacations, and appear at family events as a couple. When
asked if they are married they say they are “life partners.”
Scenario 3: Same sex couple is living together in downtown Dallas since 2010. One of them dies in 2014. Can the survivor recover as
a surviving spouse if the surviving spouse meets the statutory requirements of common law marriage in the State of Texas?
ANSWER: YES, YES, and YES!
Common law marriage is legal and nothing new in the State of Texas. In fact, it goes all the way back to the days of colonial America.
With settlers moving out west and setting up ranches and farms, there was limited access to the church or the courthouse. Therefore,
people had to find a way to legally marry that didn’t involve a religious ceremony or legal documents. The answer was “common law
marriage.” As the country expanded and cities emerged, access to church and government became much easier. However, the right to
marry by common law never went away in Texas. It’s been on the books since the beginning of the Republic.
In the State of Texas, our legislatures have created language that specifically states what elements must be present in order to meet the
requirements of a Common Law Marriage. According to the Texas Family Code, the elements of common law marriage are as
follows: (1) [a] man and a woman agreed to be married; (2) after the agreement they lived together in this state as husband and wife;
and, (3) they represented to others that they were married. All three elements must exist at the same time for there to be a valid,
informal marriage.
The first element is that the individuals agreed to be married. To prove the parties agreed to be married, the evidence must show that
the parties intended to have a present, immediate, and permanent marital relationship and that they did, in fact, agree to be spouses.
This, of course, can be established both by direct and circumstantial evidence. Direct evidence can include the testimony of one of the
parties that the parties had an agreement OR it can be established by circumstantial evidence which can include the parties’ acts,
statements, and conduct of the parties. I repeat, circumstantial evidence will suffice.
Oftentimes the parties will have a tacit agreement to be married, as opposed to an express, written statement and, as such, proof of
living together, holding themselves out as married (the second and third elements of informal marriage), signing a lease together,
(Continued on page 2)
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PETS IN THE WORKPLACE
BY: MARLA S. PITTMAN
We all know someone who is obsessed with their fur-babies. Maybe that someone is you! We see people with their pets
in stores, restaurants, airplanes and movie theaters. More and more companies are bringing that obsession full-circle by
allowing employees to bring their pets to work. Google, Amazon and Etsy all have open-door policies when it comes to
pets in the workplace.
Before making the decision to allow pets in the workplace however, business owners need to consider the areas of
concern and potential hazards such as the health, safety and well-being of employees; legal and cultural sensitivities;
and, animal welfare.
There is an important distinction between animals who are “pets” and those who are “service animals”. According to the
Americans with Disabilities Act, a “service animal” is an animal trained to perform work or tasks to assist an individual with a disability—
physical or psychological. While an employer may be required to allow an employee to bring a service animal to work as a reasonable
accommodation to the employee, allowing employees to bring pets into the workplace is purely discretionary. There are compelling
factors on both sides of the issue.
Pros include the benefits of social support of a pet—decreased depression and stress with increased job performance and social interaction.
Allowing pets could be a low-cost approach to boosting morale when many companies are cutting back on other benefits. Cons include
reduced productivity (due to increased social interaction), increased health issues for employees with pet allergies, increased slip/trip and
fall hazards, potential for dog bites and stress to the animal due to increased stimulus.
There are also other cultural and legal issues to consider. Some commercial leases specifically disallow animals so allowing pets in the
workplace could be a lease violation. Employers must also be sensitive to cultural differences. Some cultures do not maintain household
pets and therefore employees from those cultures may find sharing a workplace with an animal objectionable.
The decision whether or not to allow pets should be made like most business decisions—with a cost/benefit analysis of how it will
potentially affect the business and employees. Before changing the pet policy in an established business, best practices dictate that
existing employees be surveyed for opinions and allergies. In a new business endeavor, the decision can be made at inception and would
then just be a part of the work culture.
If the decision is made to allow pets in the workplace, it is imperative to have a written policy that all employees must sign including at
least the following:
a. The requirement that employees/pet owners carry liability coverage for bites or other injuries or property damage;
b. That all pets are immunized (with documentation), free of parasites and trained or well-behaved; and,
c. A clear policy on excluding aggressive or simply annoying (barking) pets.
If you are considering this issue, please feel free to contact me for guidance.
Marla Pittman can be reached at 972-788-1400 or at mpittman@fflawoffice.com

COMMON LAW MARRIAGE (CONTINUED FROM PAGE 1)
BY: LARRY FRIEDMAN
having joining memberships (such as health clubs, Sam’s Club or even Amazon Prime) may constitute circumstantial evidence of an
agreement to be married.
After the agreement, the couple must live together in Texas as husband and wife. Contrary to myth, there is no required time period that
the couple must have lived together. The statute simply requires them to “live together” in Texas as “husband and wife.”
The third and final element of informal marriage is that after agreeing to be married, and living together in Texas, the couple, “they
represented to others that they were married.” Case law in Texas often refers to this third element as “holding out.”
Generally, the “holding out” element refers to the couple’s “reputation in the community.” In fact, a couple’s reputation in the community
as being a married couple is a significant factor in this final “holding out” element of informal marriage. Frequently, to prove up that the
couple held themselves out to the community as married, the courts look to the couple’s actions as opposed to their words.
All three scenarios described above could constitute a common law marriage in the State of Texas. The June 26, 2015 Supreme Court
decision in Obergefell opened the door to same-sex couples’ marriage. Its effect was to level the playing field as to equal treatment of
(Continued on page 3)
DISCLAIMER
The information in this newsletter is for informational purposes only and not for the purpose of providing legal advice. You should contact your attorney to
obtain advice with respect to any particular issue or problem. Use of and access to Friedman & Feiger, LLP’s website or any of the e-mail links contained within
the site do not create an attorney-client relationship between Friedman & Feiger, LLP and the user.

REVOCABLE TRUSTS
BY: TED E. SMITH
What is this thing called a “revocable trust” and why should I consider the use of this instrument along with my will?
The primary reason to create a “revocable trust” is to avoid the lengthy and often cumbersome Texas probate process.
When a decedent’s will is filed and administered in a probate court of competent jurisdiction, the entirety of the will, as
well as an inventory of the decedent’s assets, liabilities and bequests becomes a public record. In other words, what you
consider to be your private personal information, such as your net worth, becomes available to the general public upon
the probate of your will. Creating a revocable trust in conjunction with a “pourover will” will allow your descendants to
avoid the attorney’s fees associated with the probate process and the disclosure of private information required to
complete the process of probating a will in Texas.
A revocable trust is created by drafting a trust instrument. The trust instrument involves three primary named parties: (i) the creator of the
trust, or grantor, (ii) the trustee, and (iii) the beneficiary. It is commonplace in revocable trust scenarios for the creator or grantor and
trustee to be the same person. As grantor, you have the power to fund the trust. As current trustee, you will manage the revocable trust’s
assets during your lifetime in the manner set forth and described within the revocable trust instrument. Unless otherwise set forth within
the trust instrument, as current trustee, you have sole power to change your rights and duties as manager of the trust’s assets. Within the
trust instrument, beneficiaries need to be named in order to allocate the distribution of your assets upon one’s passing. Because the trust is
revocable, if you, as trustee, determine that you no longer wish to use a revocable trust as the vehicle to ensure that your estate is
administered as you desire, you may terminate the trust.
As grantor, you can fund your revocable trust by assigning “titled” assets into the trust, such as by way of example, real property, private
investments, and bank accounts. Once these assets are transferred into your trust, the assets are then owned by you, in your capacity as the
appointed current trustee for the benefit of the beneficiaries named in the trust instrument. A key concept to remember is that after the trust
has been created and all assets have been transferred into the trust, all after acquired assets should also be assigned into the trust, once
acquired. If these later acquired titled assets are not transferred into the trust during your lifetime, they will be excluded from your
revocable trust and your heirs will be compelled to complete the probate process so that these excluded assets may be distributed to your
beneficiaries in accordance with the provisions of your “pourover will.”
If you are the grantor and current trustee of your revocable trust, you will need to name a successor trustee to step into your shoes after
your passing to administer the trust. This successor trustee may be a spouse, adult child, or another third party. Within the trust instrument,
you can set forth and describe in exact terms the rights and responsibilities of your successor trustee. If so granted pursuant to your trust
instrument, your named successor trustee may by way of example gain control of your bank accounts and other investments, pay
outstanding debts and taxes owed by you, and distribute your remaining assets from your trust to your named beneficiaries.
A carefully drafted revocable trust instrument can be utilized to ensure that the disposition of your estate will be administered in the exact
manner of your choosing, without your beneficiaries being required to trudge through the probate process, without involvement of the
probate court and associated costs, and without disclosure of your private information to the general public.

Ted Smith can be reached at 972-788-1400 or at tsmith@fflawoffice.com
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BY: LARRY FRIEDMAN
same-sex and opposite-sex couples under the law. This includes the courts’ recognition of the retroactive nature of Obergefell and its
application to civil law and informal marriage.
In order to determine whether a couple has met the requirements to establish a common law marriage, the actions of each couple will be
examined on a case-by-case basis.
The best way to evidence a common law marriage is for both parties to execute a Declaration of Common Law Marriage. Then, if you are
cohabiting with someone and they suddenly die, you have legal protection to continue living in your home even if your name is not on the
lease or mortgage, you are eligible to share your spouse's car, home and health insurance and may inherit bank accounts, investments and
real estate, unless a last will and testament bequeaths those assets to others. Those left widowed qualify to receive Social Security survivor
benefits, and oftentimes pensions left behind. If you are living together and want to make it clear you are not married by common law,
you can do that by executing a Co-Habitation Agreement with your roommate. It’s best to see your lawyer to understand your rights.
The Pew Research Center reports that in 2016 there were more than 9 million unmarried couple households in the U.S. That's 18 million
people potentially married by common law.
Sincerely,

Larry Friedman can be reached at 972-788-1400 or lfriedman@fflawoffice.com

HONORS & ACCOLADES
Congratulations to Janelle Friedman for being selected by the Dallas
Business Journal to be a business mentor and considered to be one of
the most influential women in the community. Janelle will participate
in the “Bizwomen Mentoring Monday” event at the Tower Club on
Monday, February 25th.
Congratulations to Jason Friedman for being selected D Magazine’s
“2019 Best Lawyers Under 40” by his peers and the magazine’s editors.
Congratulations to Shauna Izadi who was named Texas’ Outstanding
Young Women Lawyers as published in the January 2019 issue of Texas Monthly.
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FIRM CALENDAR
February 24, 2019 Friedman & Feiger is an “Investing In The
Difference” sponsor of the Be The Difference Foundation’s WHEEL TO SURVIVE
event benefitting the fight for ovarian cancer
February 25, 2019 The Dallas Business Journal selected
Janelle Friedman to be a business mentor
among the most influential women in the
community at the “Bizwomen Mentoring
Monday” event, Tower Club, 1601 Elm
Street, 48th Floor, 4:00 pm to 6:30 pm.
To purchase tickets, contact:
WWW.BIZJOURNALS.COM
April 18, 2019

Friedman & Feiger is a Resiliency sponsor
of the Dallas Children’s Advocacy Center’s
Appetite For Advocacy luncheon with
speakers Aly & Lynn Raisman. DCAC
provides justice and restores hope for victims of child abuse. To support, visit:
WWW.DCAC.ORG/APPETITE

April 25, 2019

Janelle Friedman & Yvette Feiger host an
Essential Energy reception for women
business leaders with featured speaker
Candy Evans, one of the nation’s leading
real estate reporters and known for her
award-winning CandysDirt.com. Tootsies,
8300 Preston Road, 6:00 pm to 8:00 pm.
RSVP: lmarsh@fflawoffice.com

For additional information, please contact Janelle Friedman via
email at: JFriedman@FFLawOffice.com.

Jason Friedman wins the Super Lawyers’ 2019 Texas Rising Stars
Award for Excellence in Practice. Only 2.5% of the attorneys in Texas
are selected to Rising Stars.

CLIENT SALUTE
Friedman & Feiger salutes our client, Mark
“Oz” Geist. Mark is a member of the Annex
Security Team that fought the Battle of Benghazi, Libya. Formerly serving as a United
States Marine for twelve years, Mark is
credited with saving twenty-five Americans
in the attack on Benghazi. Mark is a bestselling co-author of the book, 13 Hours: The
Inside Account of What Really Happened In
Benghazi, and is featured in the movie 13
Hours.

